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Spain.  As the Supréme Court hus said, the object of said acts
was to indemnify the Stictes for expensesincurred. That being
the case, it is diffienlt to see how that indemnification could be
fully earried outif the United States should refuse to reimburse
the States for the expenses which were properly and necessa-
rily incarred iu the performance of the dutiea which have been
imposed upon the.

It seems to me that the decision of the Supreme Court should
now Le construed aw overraling theilliberal decision and opin.
ion of the Second Cowptroller and Attorney-GGeneral,

In conelusion, I am of the opinion, and so hold, that the gov-
ernor of the State of Idaho is entitled to Le reimbursed for the
necessary costs, charges, and expenscs properly incurred in the
preparation of the account of the Stute, so as to mect the
requirements of the accounting officers, cven though said
expenses were inearrea after the HBtate troops were mustered
into the service of the United States; it heing understood,
however, that this will not cover or authorize the reimburse-
ment for the regular salaries to permanent officers of the State
while they may be so employed, but will include only the serv.
ices of such temporary officers and clerical force and other
incidental expenses as it may have been found unecessary to
employ and incur for the sole purpose of the preparation of
these accounts.

These expenses must have been directly connected with the
work of preparing the accounts, and will not inelude those
remotely connected thercwith, snch as the employment of attor.
neys and agents, etc., in looking after the claiws after their
prescutation to the Governmnent.

I am also of opinion, and hold, that the act of July 8, 1898,
is broad enough in its terws to include expenaes properly and
necessarily ineurred in aiding the United States to raise avol-

unteer urmy,even though said expenses may bhnve been incurred -

prior to the time ot the declaration of war against Spuin. " The
language of that act is “expenses that have been incurred,”
implying eleurly a past date, without fixing definitely that date.
The ouly limitation that can apply to this is that the expenses
mnst have been directly and neccssarily incarred tor the =ole
purpose of aiding the United States in its war against Spain,
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ERECTING BUILDINGS ON LEASED GROUXND.

It is the general policy of Congress that no public Bbuoilding shall be
erected v ground not owned by 1th]e Um:u(lkSt.n.tr::.uf tha Now Haven
orary buildiug for the shelter ol R KeEpor 9/ _
* H";iix;e::ll:nrf iuat]ight is not & public buildiog withio the meaning of
i 59 : 34, Revised Statutes.
gections 353, 1136, und 3734, ]
The provision i[’l the nct of June 23, 1874, as amended by t.hr? act]. of Oo:i:'o
Ler 2, 1888, which anthorizes tle Light-Houee Board “to u:z.usj)
ucces’aary ground for such lights and Lencops AR ure fuxi tuunpo:.uy {l:e
i : re hannela,’” must be consirueil o
ged to puint out changeable ¢ s .
Op:'e:;c:?](‘l]u the Blnm'd from leasing ground for any light ot beacon not

embraced in one of the classcs specified.

(Comptroller Tracewcell to the Secretary of the Treasury, May
16, 1900.)

n your communication of April 30, 1000, you Bay:

“ , instance of the Light-House Board, I }.Ja..ve to s|tat.e
i o Som S o sl Hoird R o
pany have offered to lease phelt Eiaveu small plot of
jand oun New Haven Long Whaf, New o, - héltrer 8
gite fur an inexpeunsive temnporary st.ru.ct.l_\rlo;tti)rt bheg elter
the light keeper wio attends to the po.?tf lig 5;_1: Rea' gd e

+ T have the hownor to imyuire }f_seutmn 3 di;' v(ﬁ' d Stab
wtes, or any oghgr gection, prohibits the ;r:: g::]“t such, &
Strqf?“r?[:lrl:;ﬁ.ﬁllgl!;.%J(fhtf;fn: ha.e glt.:ﬁfguﬁ?a 1i)n:a.ert',ed in the lease
3?1?,‘l.lgriziug its ;emoval, by the Unitgd .b‘taﬁ,s, at any time
prior to the terminatiou of the lease o

Trom a paper trapamitted with your commuuication 1t a.ls(:_
appears that the dimensions of the house, t.hfa er;cr_lol: ”0
which is contemplated, are estimated s.\.t “ about 6 by 8 feet.

Section 353, Revised Statutes, provides that—

i ite or land
i blic money shall be expended npon any sit _
punﬁgnl::l bt;' the United States for :._het_[:]uq:'pbes ::]f&s;e;;l:dg
\ g fort, fortitication, -yard,
thereon any arwory, arsenal, , fortilication, boy Y Y oy
eustom-house, light-house, or other public ballding o
i atever until the written opinion o e Al
lé;gltl‘atglh :Sh?l-\;l be had in favor of the v_ahdltLy of the tlt}lfal; I;I(J)r
until the conseut of the legislature of the State in v;hu, e
land or site may be to such purchase has been given.

Section 1136 alsv provides that—
: i he United States
o hall be the duty of all officers of t . .
havﬁ; gs (l,,u y ot the title papers (pr‘g})‘er%)y 1;\11:;,‘;:;?3 ,tltnlle l:rtl};)oc:st
chased, for erection of public bullk &
gzsg?ogu:o furnish them forthwith to the Attorney-General.
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No public money shall be expended until the written opinion
of the Attorpey-General shall be bad.”

Neither of these sectious applies to the ercction of public
buildings or other structures upon land leased to the United
States; they are restricted by their terms to the expeuditure
of public mouey upon or in conpection with land purchased by
the United States for the erection thereon of sneh buildings or
structures.

But the question might be raised whetler a structnre such
as that contemplated is not a public banilding, and whether its
ercction on land not owued by the United States is not in con-
traveution of the policy of Congress indicated by the foregoing
and otlter statutory provisions.

The act of March 3, 1883 (22 Stat., 605), contains the following
provision:

““The Secretary of the Treasury is anthorized to aciquire, by
private purchase or by condemnation, the neccssary lands for
publie buildings and light-houses to be constructed, and for
which money i8 appropriated,” * * »

The act of Mareh 2, 1899 (25 Stat., 940), contains the following
provisions: .

¢ That hereafter no plan shall be approved by the Secretary
of the Treasary for any public building authorized by Con-
gress to be erected until after the site therefor shall have
been finally selected. * * » Apgd paywmenots for sites for
publi¢ buildings under the control of the Treasury Depart-
ment shall be wmnde at the Treasury Department,” * * »

These provisions indicate that it is the geueral policy of
Congress that no publie building sball be erected on land not
owned by the United States. But 1 doubt if o temporary
structure of the character indicated can properly be regan@fl’
as u public building within the meaning of these provisions.
It is true that in a broad sense any building belonging to the
United States, and especially if desipued for public use, may
be said to be a public building. Probably it is also true that
no such building can properly be distinguished and execluded
froin the category ot a public building because it does not ex-
ceed A certaiu size, uor because its cost does not exceed any
arbitrary sum, nor becanse it is not designed for use in excess
of any particular number of years. But there are other pro-
visions of Jaw from which it may e inferred that not every
little structure belonging to the United States that may be in
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& broad sense u building is o public building wit-hh} the mean-
ing of the foregoing provisions. TFor exumple, it is provided
by section 3734 of the Revised Statutes that— uited State

“ t ildings for the use of the United States
are foex::)l;?};:gsil:]:gvul:ﬁ:;ls :Eld full ertimates t.her?for shall {)e
prepared and approved by the Secretary of the ’lreas_urj.r. the
Postnaster-General, and the Secretary of the Interior; aud
the cost of each building shall vt exceed the amount of such
estilate.”

Similur provision is made by the act of March 3, 1875 (18
Stat., 395), for public buildings under the control of the Treas.
ury Departwent. _

While this questiou is pot free from doubt aud a literul
eonstruction of the foregoing provisions would render then'n
applicable to any buildivg whatever to 1.w ereg:ted fu‘r publie
use, yet I am of opiniou that it is not the intention of (_.ong.ress
that they should apply to » building of the chf!.rncter ot the
one iu contemplation, 1n reaching this couclusionI have not
overlooked the opinion of the Attorney-Geueral of‘July 13,
1890 (19 Op. Att. Gen,, 607), iu which he held, qutl)tlng from

the sylinbus, that—

“No building, even of a temporary character, to be used for
storage purposes, can be erected at the public expense withou
special authority of Congress.”

But this opinion appears to be based mainly upon considera-
tions peculiar to that branch of the acrvice. .

There is, however, a further consideration. 111-6 Co!np.
Dee., 296, wherein a similar ¢uestion was under cousideration,
it was said: i _ o

“In the absence of any clear provision for the purpose, it is
not to be presuwed that Cougress intends that moneys appro-
priated for public buildings shall be expended in the cou-

struction of any structure on land which is not owned by the
Uuited States, and which would inure to the bencfit of private
persons, or subject the.Government to embarrassment in 1tsf
use. Perbaps under certain circumstances the erecElon o

inexpeusive temporary buildings on J_a.ud keld by the Govern-
ment under a lease wight be authorized by an appropriation
for some specific ebject to which they were a necessary inci-
dent.  But unless the Government owns the land ov possesses
the right to use and occupy it, it would (:)l‘dllli_u‘l]y be inex-
pedient to expend public money for the erection of any structure
thereon, and manjfestly should not be done without clear

anthority of law.”



880 DECISIONS OF THE COMPTROLLER.

The act of June 23, 1874 (18 Stat., 220), anthorizes the
Light- House Board— .
t't0 lease the necessary ground for all such lights and beacons
as are used to point out changeable cbannels, aud which in
conseqnence can not be made permanent,”
and appropriations are annually made for such lights. This
provigion wus awended by the act of October 2, 1888 (25 Stat.,
5612}, to include “such lights and beacons ag are for temporary
use.”

The light in conbpection with which the erection ol thig
building is contemplated is the light on New Haven Loug
Whart, This light was establishied in 1354 and rebuiltin 1861,
and is described in your commmunication ns a post light. It
appears, therefore, to be neither a light for temporary use nor
a light used to point out changeable chanuels, and therefore
that it is not within the foregoing provisions. The appropria-
tion for post lights i8 alsv restricted to lights on rivers, lukes,
and other waters therein specitied, and is not applicable to the
post light at New Haven Long Whart,

I am also of the opinion that the foregoing provision, anthor.
izing the Light-liouse Board to lease the necessary grouund for
cortain specified classes of lights and beacons, is exclusive. It
clearly implies that express auathority was deemed hecessary
for the leasing of ground therefor, and as the express authority
granted is restricted to certain classes of lights and beacons
therein specified, 1 think it mnat be constroed to precludo the
Board from leasing ground for any light or beacon not embraced
in one of the two clagses specilied.

REQUIREMENT THAT CONTRACTS SHALL BE IN
WRITING IS MANDATORY.

Scetion 3744, Revised Statutes, which requires that all contracts made Ly
the Secretaries of War, the Navy, and the Interior shall Lo “reducen
to writing and signed by the contracting parties with their names at
the end thereof,” is mundatory, and a written order by the Secretary
of War for the purchase of arms and cartridges docs not constitute a

. valid executory contract which can be enforced.

(Comptroller Tracewell to the Secretary of War, 3May 18, 1900.)
By your indorsement of the 27th ultimo I have received the
papers in the claim of Mesars, Dudley & Michener, for equi-

table compensation on account of an alleged breach of an
alleged coutract {or the purchase from them of 20,000 Mauser
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riles and 3,000,000 cartridges, You request my decision as to
whether tbere is antborily of law for the payment by your
Departinent of the elaim referred to.

The only evidenes of a contract in this case iz found iu the
following letters:

H“WAR DEPARTMENT,
w Washington, July b, 2893,

“GENTLEMEN: Yon will please deliver to the United States,
free on bhoard ship, at any point on the Atfantic coast of the
Uuvited States that I may designate hereaftar, the following’
property and at the prive named, viz:

£20,000 Mauser ritles, new type, seven shot, with bayonets,
at $11.50 each.

3,000,000 smokeless powder cartridges for the above rifles,
at £30.00 per thousand,

“The nuwber of cartridges may be increased by 2,000,000,
if they can be readily used in the Krag-Jorgensen guu, if you
desire, 50 as to make 5,000,000 in all, and at the same price.

¢“This property shall be delivered withiun five weeks, shall
receive the usual iuspection, ad be paid for on delivery to the
agent or agents of the Uviled States who may be designated
to receive the same,

“The riles are purchased ouly ou condition that there shall
be sold and delivered therewith at least 3,000,000 of the
cartridges,

“Phe understanding is that deliveries will he made as rapidly
as possible and within the tiine named.

“Yours, truly,
Y. A, ALGER, Secretary of War.

“Messrs. DUDLEY & MICHENER,

“YWashinglon, . 02

“WAR DEPARTMENT,
“Washinglon, Adugust 18, 1898,
LGERTLEMER: On the 9h of July I gave you an order for
20,000 Mauser rifles, new type, with bayonets, aml three wmil-
lion smokeless powder curtridlges for the same, at o price nnmed
by me, conditioned that they should Le delivered to the United
States frea on hoard ship at any point on the Atlantic eoust of
the United States that 1 might designute hereafter within fivo
waeks’ time.  No notification baving come to me to date that
arma have been received, the five weeks having passed Avngust
13th last, you are hereby notified that said order is cauceled,
and the rifles and cartridges will not be accepted by the
United States Governmeut. :
{Very truly yours,
“H. A. ALGER, Secrefary of War.
“Messrs, DupLEY & MICHENER,
« Washington, 13, C.
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